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in the opinion of appellant, the following 
issues are presented: 

1. “Thether it was error for the Trial Court 
not to have granted a mistrial and not to have admonished 
the jury in connection with the unsolicited, unexpected 
anc unresponsive testimony of a policei:an on direct 
eyamination which introduced an “arrest record against 
the dexendant. 

2. “whether it was error for the Trial Court 
to rule as a matter of Lat that the arrest was lawful 
when the evidence revealed that the police officers 
made no effort to ascertain, through investigation, 
which of the parties involved in the “breach of the 
peace" was the aggressor. 

2. “hether it was error for the Trial Court 
to release the jury to return to their homes before 
verdict without the customary admonition to insulate 
the jury from conversations with third parties or among 
themselves and from reading or hearing accounts of the 


case through news media. 


This case has not previously been before this Court. 
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APPSAL FRCI: THE UNITSD STATES DISTRICT COURT 
FOR THs DISTRICT TF CCLUIBIA 


JURISDICTICHAL STATSISNT 


The Appellant was indicted on tvio counts of 


Assault on iiember of Police Force in violation of 


\22 
! 


D.C. Code Section 505(a) and one count of Sinple Assault 


in violation of 22 D.C. Code Section 504. A trial re- 


sulted in a conviction on the two counts of Assault on 


lember of Police Force and an acquittal of Simple 


‘Assault. 


Subsequent to the sentence on lay 17, 1968, the appellant 


filed an application for allowance, in forma pauperis, 


a Va 


ew 


toc. aposal: to: this: Couct...: “Ihe Tistrict: court grantac 
the application on June 2, 1988. Th: jurisciction 
of this “cust is asserted uncer 22U.5.7. “setion 


1291. 
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fppellant was arrested by Cfficers Gabrielle 

A. Brandanni and ‘lillian Shaw of the itetropolitan Police 
| 

| 


Department at approxinately 9:45 p.t. on September 4, 


1966, in front of the Brass Lann Restaurant at 452 . 
Street, MN, %J., in the District of Columbia for fighting 
with one, Sarl Richard Ilightingale. (Tr. I, pp. 5- 7, 
25,524) : 


According to the testimony of the police offi- 


cers, appellant resisted the arrest and a fight ensued 


between the officers and appellant (Tr. I, pp. 8-10, 
25, 26) in which appellant was ultimately subdued. | 

Appellant contended that he was not the aggres- 
sor in the fight with Nightingale but rather that Might - 
ingale, without provocation, followed him out of the bar 


and assaulted him from behind (Tr. II, p. 7). This ver- 


sion of the encounter was, in part, corroborated by the 


testimony of Linda Joyce Raymond, manager of the Brass 

Lanp Restaurant (Tr. I, pp. 41, 42). | 
The testinony of the various witnesses is ne 

flicting as to what took place between the police offi 


cers and apvellant when the officers arrived on the scene 


and advised og ant that he was under arrest (Tr. I, 


pp. 6-10, 24-26 =. )Xe ahs ADD aoe 10) but the avi tents 


£ 


revealed that no investigation was made by the police 
officers to determine how the fight between appellant 
ané Ilightingale started; that they did not arrest 
ilightingale, the other party to the fight; anc that 
they based their cecision to arrest annvellant solely 
upon es:traneous factors including the fact that appel- 
lant apneared to be younger and stxonger of the two and 
appeared to be getting the better of the fight (Tr. I, 
Pp. 17-15, 23-32). 

“Sopellant was indicted on one count of simple 
assault upon 2arl Richard Nightingale anc one count of 
assault upon each of the arresting officers. He was 
acquitted of the charge of assault upon Nightingale and 
convicted uponieach of the two counts of assault against 


the police officers. 
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‘ppellant submits that the failure of the 


Trial Court to grant a mistrial, upon the timely 


lotion of defense counsel, when the governnent's first 
witness (Cfficer Brandanni) on direct exanination testi- 
fied that when he informed appellant that he was under 
arrest (Tr. I, p. 7), appellant replied that he was not 
under arrest and said, “The last time I was arrested t 


took sis: policemen to take me in", constituted a griev- 


ous blow to the appellant's defense at the very outset 
of the trial and was reversible error. | 
The alleged statement of the apvellant offered 
by the government's witness was unresponsive to the cueee 
tion asked by the U. S. Attorney and was offered at a 
tine when it was not even known whether appellant would 


take the stand in his orn defense and at a time when 


apnellant's character was not at issue. 


Defense counsel immediately objected and 


the bench moved the Court to grant a 


ground that the government had, in effect, 


i 


t 


at 


mistrial on the 


introduced an 


‘ 
eS 
I 


arrest recorc. The record does not reveal that the 

Court gave any consideration to the lotion or even made 

a Cirect ruling thereon but that the Court, after hearing 
counsel's ilotion, statec simply, “Very well, let's proceed", 
(Tr. I, vo. 7) the clear implication of which was that 

the llotion ras cenied without further comment. 

If this were not enough to show the incifference 
of the Court to the significant and well-established 
princinle that such evidence is highly prejudicial and 
improner, the Court thereupon permitted the question and 
the same ansvier to be repeated (Tr. I, p. 8) before the 
jury with the resulting additional impact upon the jury. 
ft this juncture, defense counsel again objected and 
the Court sustained the objection but did not see fit 
to insulate the jury from the recognized impropriety of 
the testinony by an appropriate instruction to the jury 
at the time. The Court did, subsequently, (Tr. II, p.51) 
in its charge to the jury at the conclusion of the trial, 
make brief reference to the statement as follows: 

"There has been testimony to 
the effect that the defendant 
‘told the officer that the last 
time he was arrested it took 
Six people to take him in. 
Now, of course, that is only -- 
‘introduced to show the conver- 
sation that took place. That 
is not proof of the fact that 


he was, in fact, arrested prior 
to this tine." 


fApnellant asserts that this cursory instruction 
at the conclusion of the trial could not possibly serve 


to erase the detrimental effect of the imoroper testi- 


mony given at an early stage of the trial. Few princi- 


ples are as well-established in the crininal law as the 
one that evidence of a prior arrest or conviction for 


another criwe is inadmissible and prejudicial. A feu 


of the authorities for this principle are hereinafter 
set forth: 
In a sinple assault case reversed by the! D.c. 
| Court of itunicipal Appeals in 1959 where the arresting 
officer's testimony, in response to a question whether 
defendant denied the assault, was to the effect that the 
denial took place in the presence of defendant's parole 


officer, the Court stated that when the officer voalun- 
teerec such information the Trial Court should have ae 
tioned him anc instructed the jury to disregard the ne 
formation or should have granted defendant's I-otion for 
mistrial. The Appellant Court held that the failure to 
do so was reversible error. 
Yeldell v. United States, (D.C. iun. App. 1959), 153 4. 
2d 637. | 
In the above case, the Court referred td Chi - 


chester v. United States, 60 App. D.C. 134, 137, 49 F. 2d 


516, 519, where this Court stated that "It is only when 


See 


= (= 


it is certain that the error assignec could not have 
prejudicec the complaining party that the ruling - that 
Ze Leone ground for a reversal a is avplicable. 

See also Brooks v. D. ©. (D.C. Jun. App. 1946), 48 A. 
2-339. 

In a iinnesota case decided in 1°68 where the 
prosecutor inguirec of a state's rviitness, a police offi- 
cer, as to whether he and Ccefendant had any conversation 
on the way to the police station and the officer said 
that defendant had statec he hac only seen an alleged 
acconplice once since leaving prison, the Court held that 
the defendant vrould be entitled to a mistrial upon Motion. 
State ex rel Black v. Tahash (liinn. 19S8), 158 N.t/, 2d 
504. 

In a “entucky case decided in 1967, Little v. 
Comm. (“y- 1957) 419 S.11. 2d 332 where defendant's we 
sel opjected to the introduction before the jury of a 
prior crime and the Trial Court sustained the i‘otion to 
excluce and said it would admonish the jury to disregard 
the incompetent testimony at the close of the evidence, 
Cefendant's counsel made a timely iiction by immediately 
stating that no adnonishnent given by the Court would 
be strong enough and by moving to discharge the jury anc 


continue the ‘case. The Court held that defendant's 


Motion shoul? b2 gant ¢. 


aT be 


Again in a cas: wh r> an arr:sting officdr 
was askea how long h. hac known th: ¢zfsoncant anc re- 
pliczc that hz hac seen defencant "Tome in and out of 


jail anc spoke with him for approximately a ycoar and 


one-half", it was held by the Floxica Court of Appials 
that <cofctndgant was entitl2< to a mistrial notwithstanding 


that the jury was admonishec, "The statement about |se2ing 


him come in an7 out of jail is not responsive anc it is 
stricken. “on't consicer that in arriving at your | 


WaTeLet™, 


Cfom v. Unitec “tates (7.A. Fla. 1967), 277 F. 2d 853. 
“imilarly, in the case of Davis v. State, (Ga. 


App. 1967), 154 3.7. 2c 462, the Tourt stated that! when 


| 
the fact that the accused hac previously been convicted 
of a similar offense was erroneously placed before: the 
jury, granting of a mistrial is proper and required. 
In a North Taxolina case decicec in 1967, the 


court held that a Motion for mistrial of a defendant 


charged with armed robbery shoule have been granted where 


° * . = 
the “Court's instructions to disregard testimony that 


defendant haz been incicted for murder probably did not 


remove from the mings of the jurors the prejudicial effect 
of the knowledge they acquired from such testimony. 


“tate v. Aycoth (N.C. 1967), 154 S.%. 2d 59. 


er: - 


722 also State v. Schlittenharct (N.7. 19586), 
147 N.t. 22 118, wherein the “ouxt recited the rule, 2 
that acmonishing the jury anc striking evidence may not 
be sufficisont toare prejucice and that mistrial may be 
necessitated, should be strictly appliec in favor of a 
criminal ¢oefencant. 

In a prosecution for larceny of brass elevator 
parts anc moldcings from defendant's employer, wherein 
defendant on cross-examination stated that he had not 
Cisclosed the fact of prior employment because he had 
been discharge2, and when asked why he had been discharged, 
after objection was overruled, defendant stated that he 
hac been Cischarged for having stolen brass elevator 
parts similar to varts he was charged with stealing, re- 
fusal to grant mistrial for admission of such evidence 
ane refusal to instruct jury not to consider or ‘be in- 
fluenced by testimony concerning defendant's theft from 
his former employer constituted prejudicial error. 

State v. Ascolese (N.J. Super. A.P.), 157 A. 2d 858. 

In the case of Hollis v. State (Ga. App.), 102 
>.2. 2c 610, the Georgia Tourt of Appeals re-stated the 
principle that where a witness volunteers unresponsive 
answers which tenc to put defendants character in issue, 


the “Court shoulc, by all possible means, attempt to 


Pee = (a 


eradicate prejudicial remarks from the jury's considera- 
tion, anc, if there is any doubt as to whether such means 


as the Tourt uses will be completely successful, the 


Trial “ourt shculd grant a timely Motion for mistrial. 

In an Arizona case heard in 1965, it was held 
that the Trial Tourt committed reversible error in not 
Gea a liotion of defendant, charged with illegal sale 


of marijuana for.a mistrial when a narcotics officer, 


askec on cross-examination whether a conversation had 


taken place in a certain automobile, testified that de- 
fendant had saic that he had been acquitted ona piior 
narcotics charge. | 
State v. Saenz (Ariz. 1965) 403 P. 2d 280. 

The Maryland Court of Appeals in a case decided 


in 1968 statec that proof which tends to show that accused 


is guilty of other crimes and offenses at other tines 


even though they are of the same nature as the one | charged, 


is generally incompetent for the purposes of showing con- 
mission of particular crime charged. This was a case 
involving the prosecution of a defendant on charge$ of 


indecent exposure and for assault with intent to maim 


which grew out of an indecent exposure incident where the 


Court could not determine the purpose for which the jury 


| 
considered evidence as the defendant's prior convic¢tion 


- 10. 


for indecent exposure and there was no cautionary in- 
struction limiting consideration of such evidence to 
impeachment purposes. The Tourt of Appeals held that 
admission of evidence of such prior conviction was 
reversible error as to all charges. 

“ethington v. State (Iid. App. 1968), 238 A. 581. 

Finally, in the case of Gregory v. United 
states, 125 U.S. App. D.C. 140, 36° F. 2d 185, decided 
by this Court in 1956, the Court, in reversing the ruling 
of the Trial Court on several grounds including the ac- 
mission of similarly damaging testimony by a police offi- 
cer relating to a previous offense notwithstanding the 
Trial Court instructed the jury to disregard the witness's 
testinony, the Court guoted from the concurring opinion 
of Tir. Justice Jackson in Krulewitch v. United States, 
(1949) 236 U.%. 440, 453, as follows: 

“The naive assumption that pre- 

judicial effects can be overcome 

by instructions to the jury. .. 

all practicing lawyers kno to 

be unmitigated fiction’. 
This Court went on to say in Gregory that the volunteer- 
ing by police officers of inadmissible testimony pre- 


judicial to the defendant has been condemned time and 


again by both State and Federal Courts. 


OO“ “/’ __ 
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| 
The Court then referred to the case of “right 
bis aed 


v. State (Okla. Crim. App. 1958) 225 P. 24 1089, 1093, 


where a lav enforcement officer injected this type, of 


prejudicial testimony anc the Cklahoma Court stated: 


‘This type of testimony has often 
been referred to as an 'eviden- | 
tial harpoon! that has been will- 
fully jabbed into the defendant 
and jerked out by an adcmonition 
to the jury not to consider the 
same. This Court has never con- 
doned but often criticized a 
witness being intoxicated with 
eagerness in an all out effort 
to.obtain: a conviction « <« . 
Officers must be aware that an 
over zealous attitude is, in 
most instances, detrimental to | 
the prosecution and often re- | 
sults in a re-trial of the 
case at considerable expense 
to the state." | 
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2. <IT VAS SRROR FOR THE CcCURT 
TO RULS AS A VATTER CF LAT 
THAT THe ARREST WAS LAWFUL. 


Section 505 of Title 22 D.c. Code - Assault 
on Police Cfficer, provides in part as follows: 


The essential elements of the 
oxfense of assault on a police 
officer each of which the 
governnent must prove beyond 
a reasonable cCoubt are. . . (6)-- 
that the defendant dic so with- 
out justifiable and excusable 
cause. . . a person also acts 
with justifiable and excusable 
' cause if he is resisting mwlaw- 
ful arrest, provided that he uses 
only such force as apnears reason- 
' ably necessary under the circun- 
stances to avoid the unlawful 
arrest. 


Appellant submits that the ruling of the Court 
as a matter of law that the arrestwas lawful and the 
refusal of the Tourt to pernit this issue to go to the 
jury was highly prejudicial to the appellant and a 
stituted reversible error. Appellant was allegedly 
placed under arresthy Cfficer Brandanni for an assault 
committed upon Zarl Richard Ilightingale in the presence 
of the volice’ officer, the officer having no warrant for 
his arrest at the time. Yet the appellant denied having 
pernetratec an assault upon Nightingale; the officer ad- 


mitted that he was not present at the inception of the 


altercation between appellant and Ilightingale; the only 


hae 


evidence acécuced at the trial relating to the manner in 


which the altercation came about tended to prove that 
Mightingale, and not the appellant, was the aggressor 
and pernetrator of an assault upon appellant; and the 
jury apparently so found since they acquitted appellant 
on the charge of assault on Nightingale. | 


Hence, if appellant was, in fact, defending 


himself against an assault by Iightingale, he was not 


conmitting a felony in the presence of the police |/offi- 


cer anc the officer had no authority to place him) under 


arrest. The officer admitted (Tr. I, pp. 15-17) that 

the only factors which entered into his decision to 

arrest apnellant were that appellant appeared to be younger 

and stronger than Mightingale and appeared to be getting 

the better of the fight and admitted that neither he nor 

his partner made any effort, whatsoever, to question 

third parties on the scene or investigate in an effort 

to ascertain which of the parties to the fight was, in 

fact, the aggressor or pervetrator of an assault, 
If, then, appellant was not committing |a felony 

in the presence of the officer and the officer had no 

warrant for his arrest, the officer acted improperly in 

making a spot judgment as to which of the parties was 

the aggressor based solely upon extraneous factors and 


arresting only one of the parties. 


1 
! 
' 


in illegal arrest is nothing nore than an 
assault and battery, and the person thus attempted to 
be restrained of his liberty has the right to use the 
, same force in defending himself as he woull employ against 
any other unlavful intrusion on his verson or liberty. 
see: Porter v. State, 124 Ga. 207, 52 3.3. 282. 
, Gtate-v. Daves, So°S.5. “250, 2b os. 162: 
State v. Guo, 60 '7.Va. 105, 69 S.E. 452. 
Shouldn't the officer, under the circumstances, 
after stooping the fight, have etther sent the parties 
home or taken both parties to the precinct station pend- 
ing an investigation to determine whether a crime had 
been committed; if so, which of the partiesvwas the 
perpetrator; and whether a warrant should then issue. 
The testimony adcuced at the trial was ane 
flicting as to what conversation took place between 


annellant anc cfficer Brandanni upon the officer's ar- 


rival on the scene anc as to who threw the first punch. 
If then, the arrest was unlawful, appellant was justified 
in resisting the arrest provided he used only such force 
as appeared reasonadly necessary under the circumstances 
to avoid the unlawful arrest as set forth in 22 D.c. Tode 


Sec. 505. The evidence adduced at trial tended to prove 


that appellant's actions were calculated only to avoid 
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such an arrest and not to commit an aggressive act 
upon the police officers. 
Certainly, considering the conflicting testi- 
mony of the two officers (whose testimony in some respects 
was contradictory in itself) and that of the appellant, 
there was clearly a question of fact which should have 
gone tc the jury. 
In a case similar to the instant case, the 
I’“imnesota Court stated that “here a person charged with 
assault and battery is alleged to have been resisting an 
unlawful arrest, a fact question usually esists as|to 
whether more force than was necessary was used to resist 
the arrest". 


State v. Miller, (Iinn.) 91, N.tl. 2é€ 138. 


Likewise, in a case decided by this Court in 
1937, the Court stated that ‘Probable cause for belief 
of an officer that a felony has been committed is ordi- 
narily a mixed question of law and fact. .. as regards 
the right to arrest without a warrant. 
Maghm v. Jerome, 57 App. D.C. 9, &&3 F. 2d 1001. 

In the case of United States v. McCarthy!, 249 
F. Supp. 199, the Court held that the right of a defen- 
dant to exert sufficient force to resist an sateen 


unlawful arrest by Federal agents was a matter of defense 
| 


to a charge of assault on the agents and a jury question 


| 
| 


was presentec as to the lawfulness of the arrest and 

the sufficiency of the resistance. 
f.né again, this Court in the case of Reigle 

: v. United States, (D.C. App. 1952) 194 A. 2d 660 re- 
iterated that the decision as to which of the conflict- 
ing versions of the facts as testified to by various 

; witnesses in an assault prosecution reflected the truth, 
was a Guestion for the jury. 

It was again established by the Court of Ap- 

, peals in isarylanc that it is for the trier of fact to 
determine whether an accused charged with assault is 
justified in meeting force with force and whether the 

force used is unreasonable and constitutes more force 

than the exigency reasonably demands. 

Suerriero v. State, 122 4. 2d 466. 

The 'liunicipal Court of Apneals for the District 
of Columbia in a case decided in 1957 held that ordinarily, 
in a vrosecution for simple assault occurring while the 
officer is in the process of arresting a defendant for 
a misdemeanor allegedly committed in the officer's ees. 


ence, conflicting evidence on the question whether de- 


fendant hac been committing a misdemeanor vould have to 


be resolved by the jury. 


Andersen v. Unitec States, 132 A. 2d 155. 


es ae | 
In the United States v. Vleck, (D.C. Neb. 


1937) 17 F. Suvp. 110, the Court held that to warrant 


an arrest without a warrant for a criue committed in 


an officer's presence, the arrest nust be made on in- 
formation on hand that a crime is being committed and 

reasonable belief that the person arrested is the per- 
netrator of the crime in order to restrain and eeaent 
further commission of crime or to apprehend and prevent 
absconding of the criminal. | 


! 


In the case at bar, it is subnuitted that! froa 


the evidence elicited at trial including the testimony 
| 

of the police officers themselves (Tr. I, p. 6) none of 
| 

these prerequisites was present. By his own testimony, 


Officer Brandanni acknowledged that as soon as he approached 
| 


the appellant, appellant stopped fighting and made! no 


effort to abscond and that it was not until a conversa- 


tion took place between himself and appellant that’ 


latter made any effort to resist the arrest. 

The Trial Court during the cross-examination 
of <fficer Brandanni (Tr. I, pp. 14, 15) refused to 
acmit testimony as to normal volice procedure relating 
to situations involving altercations of this kind and 


in a colloqy at the bench at the conclusion of the} testi- 


mony of all of the witnesses (Tr. II, p. 24) the Court 
| 
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refusec the request of defense counsel relating to 
the Gquestion of larfulness of the arrest, exhibited 
consicerable irmatience with resnect to the mere sug- 
gestion of an apnropriate instruction and stated em- 
phatically that it was ruling that the arrest was liful. 
The “ourt thereupon, in its instructions to 
the jury (Tr. II, p. 47) stated, ‘So, as a matter of 
law, I am ruling that there was, in this case, a law- 


ful arrest‘, to which defense counsel noted his objec- 


tion at the conclusion of the Court's charge to the jury. 


The Court, thereby, took away from the jury 
any consideration, whatsoever, of what, in the opinion 
of appellant, was the most significant issue in the case. 
On the basis of the record in this case and the law 
established by the foregoing authorities, it is submitted 
that this ruling by the Trial Court consituted reversi- 
ble error. 


Ss. IT VAs SRR FOR THE CCURT TO 
R=LEASS Tot JURY TC nen fe TS 
THEIR HCiss BSFIRD J2RDIcT VITH- 
CUE THE CUSTOIARY ADCS WENT 

> INCULATS THt JURY FRC: Col. 
VERGATICNS “IITH THE?D PARTIES 
SID ALCIG THEISSLVES AID FROL: 
RSADING CR HEARINGS ACCOUNTS O 
THS CASE THROCUSH NEWS LSDIA. 


The record reflects that none of the customary 


adnonishzents' were given by the Court to the jury at the 


| 
conclusion of the trial and that the Tourt recessed at 


3:16 p.i:. on larch 26, 1968 at which time the jurors 

retired to commence deliberations (Tr. II, pv. 54). 
There is nothing in the record to indicalte 

that the Court reconvenec later that day to excuse the 


jury nor that the jury was lockec up overnight and it 


can only be assumed that in a case of this nature , they 
were not cetained overnight but were apparently infor- 
mally excusec to return to their homes that evening ee 
fore having rendered a verdict without any further Hs 
structions from the Court. 
The record next reflects that the Court) recon- 
vened on the following morning, I’arch 27, 1968; that the 
jury was brought in at 10:40 a.m. with a request for 
clarification of one of the issues; retired to the jury 
room; anc returnec shortly thereafter at 10:57 a.lm. with 
a verdict (Tr. II, pp. 55-57). | 
The nearest the Court came to giving ay appro- 
priate instruction in this regarc came at the conclusich 
of the testimony of the first defense witness when the 
Court recessed for lunch (Tr. I, p. 46) and addressed the 
jury as follows: l 
le will take a recess at this 
time. You may be excused ladies 
and gentlemen. Do not discuss 


the case amongst yourselves or 
with anyone else". 
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This Tourt has considered the question of 
insulation of ‘the jury from outsice influences on many 


occasions and has reneatedly emphasized the importance 


thereof. In 1°28, this Court in the case of Brown v. 
Unitec States, SO App. D.C. 96, $9 F. 2d 131, while 
upholding its Gecision in an earlier case to the effect 
that it is thediscretion of the Trial Court to permit 
the jury to separate during the course of a criminal 
trial went on to say: 


".) oo. . we Geen it not imnroper 
to erat) forcibly to the Trial - 
Court's attention that this dis- 
cretion which we hold exists, 
should be exercised with the 
| greatest circumspection, espe- 
| clally in prosecutions for capz- 
' tal offenses, anc in all crini- 
nal cases whenever jurors are 
permitted to separate, the 
Court should invariably admon- 
ish then not to communicate with 
any person or allow any person 
to communicate with them on any 
subject connected with the trial, 
and not to read published accounts 
of the course of the trial". 


Again in 1957, this Court in Carter v. United 
States, (©.4. D.C.) 252 F. 2a 608 held that the Court 
erred when it failed to admonish the jury as they were 
releasec to return to their homes during the recess in 
the trial and referred to its language in the Brown case 


adding that -The language we then used, 'the court should 


a. Se 


OO 


invariably aduonish thei:', imposed upon the Trial Courts 


a recuirement. 


‘a Tnee again, in a case cecided in this Tourt in 


1°65¢, the Tourt in reversing a judgment of convictiion 


os. 


where the “rial Tourt twice perwittec the jury to sepa- 


rate overnight and again fre: Thursday to i’onday and 


dic not adronish the jurors vrior to any such BESr seeee 


against reading newspaper articles about the case, 


the 


gets ‘ ; | 
Zourt cited its opinions in Brown anc Tarter and went 


on te sey: 


“This tas one of the points upon 
which the judgment of conviction 
in Tarter was reversed. The pre- | 
sent case is a vivid illustration | 
of the necessity for the rule. 
Under mocern cinditions juries are | 
customarily permitted to separate, | 
even over week-ends, anc unless | 
there be exceptional circumstances | 
they should be versittec to do so. | 
- - . but it is essential toa 
fair trial of a cefendant that the | 
jurors should not know the con- 
tents of, lest they take account | 
of, such newspaper stories. In | 
order to protect, so far as pos- | 
sible, this essential right of a 
cefendant, we have required that | 
Trial Courts call the attention 
of jurors specifically to the - | 

possibility of such newspaper ac- 
counts and to admonish jurors not | 
to read them. This has been a — 
rule for the past 20 years or lon-| 
ger and this is at least the third! 
time we have emphasized it. ‘“l'hat 
is saic here applies with eaual 
force to racio news broadcasts 
and telecasts". 


i were. Ff 


Zoppedge v. United States, (T./.. 3.C.) 272 F. 2d 504. 

This! rule was reiterated in Schoeneman v. 
Unitec States, (2... 5.7.) 217 2d 173, decided by this 
Sourt an: LOGS. 

The harylanceé Court of Anpeals stated the iden- 
tical principle in a case deciced in 1963, “lilson v. 
State, (i¢. Lop. 1965), 242 4. 26 194, as did the Georgia 
Zourt in the case of Atlanta lewspapexs, Inc. v. State by 
“ebb, 115 5.3. 2d 520. 

The appellant submits that it could not be 
clearer from the authorities set forth above that this 
Court having established that an admonishment to the 
jury to shield it from outside influences is an absolute 
recuirement on the nart of Trial Tourt in crininal cases, 
the absence of such an adnonishtent in this case was 
reversible error. 

SCMrCLUSIT 

For the reasons statec, the judgment of te 
viction should be reversed. Senending on the basis of 
reversal, the' District Court should be instructed to enter 


a jucgment of acquittal, or a new trial should be ordered. 


respectfully submitted, 


RICHARD Il. BAYLINSOM 
Attorney for “pvellant 
fppointed by this Court 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented : 


l.a. Did the trial court err in ruling as a matter of law 
that the initial arrest of appellant was lawful where the 
arresting officer saw appellant assaulting, or fighting 
with, another man in a public street, and arrested appel- 
lant for that offense? 

b. If the court’s ruling was error, was it harmless since 
appellant had no legal right to forcibly resist a uniformed 
policeman’s arrest even if he considered himself blameless 
for the offense for which he was being arrested? 

2. Did the court properly deny appellant’s motion for a 
mistrial where the evidence objected to, a statement made 
by appellant contemporaneous with the offense, tended to 
show appellant’s criminal intent in the crime charged, and 
where the court subsequently instructed the jury that the 
statement could be considered only for the fact that it was 
said, and not for the truth of its contents? 

3. Did the court commit reversible error in allowing the 
jury to separate for one evening without cautioning them 
immediately prior to separation about insulation from 
outside influences where (a) no prejudice to appellant has 
been alleged or intimated, (b) the court had previously 
cautioned this seasoned jury in a concise but adequate 
manner, and (c) the record before this Court, which it 
is appellant’s duty to compile, is incomplete, and does not 
preclude the likelihood that additional remarks on the 
admonition in question were, in fact, addressed to the jury 
by the trial court? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,056 


: ! STERLING JOHNSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 15, 1966 appellant was 
charged with two counts of assaulting a member of the 
police force, 22 D.C. Code § 505(a), and one count of 
simple assault, 22 D.C. Code § 504. On March 25, 26 and 
27, 1968 appellant was tried before the Honorable Edward 
M. Curran, Chief Judge of the United States District 
Court, sitting with a jury. Appellant was convicted of the 

' two counts of assaulting a police officer, and was acquitted 

| of the simple assault count. On May 17, 1968 Judge Cur- 
ran sentenced appellant to a term of one to three years. 
This appeal followed. 


(1) 


2 


The Government’s Case 
Metropolitan Police Officer Gabrielle A. Bandanni tes- 


_ tified that on the evening of September 4, 1966 at about 
9:45 p.m. he and his partner, Officer William Shaw, were 
' eruising in their marked police car near the intersection 


of 5th and K Streets, Northwest. Both officers were in 


uniform. Bandanni then saw what appeared to be two 


_ men fighting in the street, in front of the Brass Lamp 
_ Restaurant. He observed that appellant, whom he identi- 


fied in-court, struck the other man several times, knocking 
him to the ground, then hit him several more times in the 
face. The police rushed to intervene. Upon seeing them, 
appellant quickly jumped off the other man. (Tr. 4-6.)? 

Bandanni ordered the men to “break it up”. He asked 
them what had happened, and received brief, conflicting 
accounts (Tr. 6, 14). He noticed that appellant’s oppo- 
nent was elderly, slightly built, bruised and bleeding 
(Tr. 6). Appellant’s behavior appeared to him to have 
been quite brutal. He saw appellant land many punches 
without receiving any. (Tr. 15, 20.) Bandanni, a police 
officer for seven years, told appellant that it looked like he 
was trying to kill the elderly man and, under the circum- 
stances, he was under arrest (Tr. 7, 14). The other man 
was asked to accompany the police to the police station, 
which he did without incident (Tr. 12). 

Appellant proclaimed his intention to resist arrest, say- 
ing in part: “The last time I was under arrest it took six 
policemen...” When Officer Bandanni tried to grab him, 
appellant struck Bandanni in the face, precipitating a 
struggle in which Officer Shaw also joined. (Tr. 8.) 
Twice appellant was apparently subdued, but suddenly 
continued the struggle with renewed vigor. He fought 
with both officers, swinging his fists at them (and hand- 
cuffs which had been partially placed on him), biting Offi- 


“Tr.” references refer to the transcript covering the morning 
session of March 26, 1968. The remainder of the transcript, cov- 
ering primarily the afternoon of March 26, is identified by “Aft. 
Tr’. 
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cer Shaw, and causing Officer Bandanni to fall into an 
iron fence. (Tr. 9-11.) The officers fought only with 
their hands, using no nightsticks or other weapons at any 
time( Tr. 12,19). Bandanni emerged from the fray with 
a broken finger, swollen knee and scratches of the neck 
and face. He received hospital treatment, following which 
he took: three days of leave and was placed on light duty 
for six weeks. (Tr. 11.) 

Officer William Shaw, Bandanni’s fellow officer, corro- 
borated his partner’s version of the events. On the night 
and place in question, he observed appellant, whom he iden- 
tified in-court, on top of another man in the street, beating 
him with his fist. (Tr. 23, 24.) Shaw heard Bandanni 
question the two men briefly, then advise appellant he was 
under arrest for assault. Appellant said, in part: “You 
are not taking me. I am not under arrest,” and struck 
Bandanni in the face. The two officers then struggled 
with appellant as described above. (Tr. 25.) Appellant 
bit Officer Shaw in the mid-section, causing him to seek 
hospital and police clinic treatment. Shaw also suffered a 
sore shoulder in the struggle, from which appellant 
emerged apparently unhurt. No weapons were used 
against appellant. (Tr. 26, 27.) The elderly man whom 
appellant had been beating accompanied police to the police 
station, upon request, without incident (Tr. 32, 38). 


The Defense 


Appellant testified in his own behalf. At about 9:00 
p.m. on the evening in question, having already had a 
considerable amount to drink, appellant went into the 
Brass Lamp Restaurant and was pretty much minding his 
business (Aft. Tr. 3, 4). A woman he knew spoke some 
words to him—something to do with not to dance with her 
(Aft. Tr. 5). Appellant walked outside and exchanged 
words with friends (Aft. Tr. 6). Then a man came out 
of the restaurant, mumbled something to appellant about 
the man’s wife, and hit appellant from behind (Aft. Tr. 
7). Appellant turned around and hit the man, was 
grabbed by him, and both fell to the ground, rolling 


& 


- around and scuffling in front of the restaurant (Aft. Tr. 

7, 14,15). 

_ Appellant walked away from the scuffle as two police 
' Officers approached. Asked for an explanation, appellant 
' told one officer how the other man had started the fight. 
(Aft. Tr. 7, 8, 16.) Then, without telling appellant that 
he was under arrest, one of the officers hit him. Appellant 
scuffed with the officers, intending merely to escape and 
avoid their blows. He never hit nor bit either officer. 
(Aft. Tr. 15, 17, 18.) 

Appellant testified that both officers attempted to knock 
him out with their nightsticks (Aft. Tr. 18). He also 
testified that he never said both officers had nightsticks 
(Aft. Tr. 19). Appellant emerged from the police attack 
substantially uninjured (Aft. Tr. 20). 

Linda Raymond, manager of the Brass Lamp and a 
good friend of appellant, testified that on the evening in 
question she heard a woman say a few cross words to 
appellant as he sat in the Brass Lamp. Appellant walked 
outside of the restaurant shortly thereafter. A man who 
had been with the woman left the restaurant by the same 
door as appellant a couple of minutes later. (Tr. 38, 41, 
43, 45.) 


ARGUMENT 


I. It was not reversible error for the trial court to rule 
as a matter of law that appellant’s arrest was lawful. 


(Tr. 7, Aft. Tr. 7, 14-16) 


A. The trial court correctly ruled that, as a matter 
of law, appellant’s arrest was valid. 


Appellant contends (Br. 12-18) that the court erred in 
refusing to let the jury consider the validity of appellant’s 
arrest (Aft. Tr. 47). This contention is without merit. 
A police officer may arrest without warrant anyone who 
commits an offense, albeit a misdemeanor, in his presence. 
4 D.C. Code $140, as amended, Supp. I (1968); Hill v. 
United States, D.C. Cir. No. 21,162, decided November 7, 
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1968; Hutcherson v. United States, 120 U.S. App. D.C. 
274, 345 F.2d 964, cert. denied, 382 U.S. 894 (1965); 
Smith and Jeffries v. United States, 247 A.2d 293 (D.C. 
Ct. App. 1968) ; Jennings v. United States, 101 U.S. App. 
D.C. 198, 247 F.2d 784 (1957). 

Taking the evidence most favorable to appellant, it is 
clear that Officer Bandanni saw appellant fighting with 
another man in a public street (Aft. Tr. 7, 14-16). This 
behavior constituted disorderly conduct and, being wit- 
nessed by a police officer, furnished valid grounds for ap- 
pellant’s arrest. Montgomery v. United States, D.C. Cir. 
Nos. 21,428, 21,424, unpublished opinion decided June 11, 
1968; Stovall v. United States, 202 A.2d 390 (D.C. Ct. 
App. 1964) ; Accord, Rockwell v. District of Columbia, 172 
A.2d 549 (Mun. Ct. App. D.C. 1961) ? 

Since appellant’s testimony left no dispute as to the fact 
of a street fight witnessed by the arresting officer, the 
court properly withdrew the question of the arrest’s valid- 
ity from the jury, and ruled it lawful as a matter of law. 
Newyahr v. United States, 85 U.S. App. D.C. 384, 177 
F.2d 658, cert. denied, 338 U.S. 986 (1950) ; Maghan v. 
Jerome, 67 U.S. App. D.C. 9, 88 F.2d 1001 (1937) ; An- 
dersen v. United States, 182 A.2d 155 (Mun. Ct. App. 
D.C. 1957) .* 


2 Officer Bandanni testified (Tr. 17) that he placed appellant 
under arrest for simple assault. The evidence adduced at trial, 
particularly in view of appellant’s failure to contradict Bandanni’s 
ussertion that the elderly man failed to land any significant blows 
during the scuffle, shows that arrest for assault or for disorderly 
conduct would have been proper. Stovall v. United States, supra. 
In any event, where a valid ground for arrest exists, the particular 
articulation or legal reasoning employed by the arresting officer is 
of no import. Bell v. United States, 102 U.S. App. D.C. 388, 254 F.2d 
82, cert. denied, 358 U.S. 885 (1958); Payne v. United States, 111 
U.S. App. D.C. 94, 294 F.2d 723, cert. denied, 368 U.S. 883 (1961). 


*The fact that a jury was not convinced beyond a reasonable 
aoubt of appellant’s guilt of the simple assault on the elderly man 
does not, of course, affect the validity of his arrest. A valid arrest 
depends not on a guaranteed conviction, but rather on probable 
cuuse—the belief of the officer, in view of all his experience and ob- 
servations, that a crime has been committed (here, in his view). 
See, e.g., Jackson v. United States, 112 U.S. App. D.C. 260, 302 
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B. Even if appellant’s arrest were held to be unlawful, 
that fact should not justify appellant’s forcible 
resistance to a police officer's arrest performed in 
the line of official duty. The court’s error, if any, 
should therefore be regarded harmless. 


We urge this Court to repudiate the obsolescent legal 
doctrine that a person may forcibly resist an unlawful 
arrest. While, to our knowledge, there is no decision in 
this jurisdiction which squarely upholds that proposition,* 
such is the import of Instruction No. 56 of the Junior Bar 
Section of the District of Columbia Bar Association’s 
Criminal Jury Instructions for the District of Columbia 
(1966), set out in part by appellant at page 12 of his 
brief. In recent years, the right to resist an illegal arrest 
has been severely criticized and rejected by many persua- 
sive authorities as detrimental to sound public policy. To 


F.2d 194 (1962); Davis v. United States, D.C. Cir. Nos. 21,949, 
22,208, decided February 18, 1969. Whether a conviction on a dis- 
orderly conduct charge would have resulted, had it been tried, is 
fruitless speculation. On the facts here, the officer had ample 
grounds to believe that an arrestable offense had just occurred be- 
fore his eyes, and the arrest was therefore valid. 


+The three cases most frequently cited in this jurisdiction for 
the proposition that a person may use force to resist an unlawful 
arrest are (1) Abrams v. United States, 99 U.S. App. D.C. 46, 237 
F.2d 42 (1956), cert. denied, 8352 U.S. 1018 (1957), (2) Curtis v. 
United States, 222 A.2d 840 (D.C. Ct. App. 1966), and (3) John Bad 
Elk v. United States, 177 U.S. 529 (1900). In all three of these cases 
there is dictum, based on the early English rule, to the effect that a 
person may use force to resist an unlawful arrest. However, none of 
these cases squarely holds that a person may use force to resist 
an unlawful arrest. 

(1) In Abrams v. United States, supra, this Court held that the 
District Court’s refusal to give the requested instruction that a per- 
son may use force to resist an unlawful arrest was not reversible 
error under the circumstances of the case. 

(2) In Curtis v. United States, supra, the District of Columbia 
Court of Appeals held that a person who verbally protests an illegal 
arrest cannot be found guilty of disorderly conduct for the loud and 
boisterous verbal protest. 

(3) In John Bad Elk v. United States, supra, the Supreme Court 
held that the killing of 2 police officer may be reduced from murder 
to manslaughter where the perpetrator, whose intent was to resist 
an unlawful arrest, lacked the requisite malice aforethought. 
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whatever extent the doctrine applies in this jurisdiction, it 
deserves express and vigorous abrogation. 

(1) The modern rule has been succinctly articulated by 
the Superior Court of New Jersey recently: 


* ** (A) private citizen may not use force to resist 
arrest by one he knows or has good reason to believe 
is an authorized police officer engaged in the per- 
formance of his duties, whether or not the arrest is 
illegal under the circumstances obtaining. State v. 
Koonce, 89 N.J. Super. 169, 184, 214 A.2d 428, 436 
(1965). 


Both the Uniform Arrest Act and the Model Penal Code 
have also recognized the modern view of the law. Section 
5 of the Uniform Arrest Act provides: 


If a person has reasonable ground to believe that 
he is being arrested by a peace officer, it is his duty 
to refrain from using force or any weapon in resist- 
ing arrest regardless of whether or not there is a 
legal basis for the arrest.* 


Section 3.04 of the Model Penal Code (Official Draft 1962) 
provides in pertinent part: 
(a) The use of force is not justifiable under this Sec- 
tion: 
(i) To resist an arrest which the actor knows is 


being made by a peace officer, although the arrest is 
unlawful; * * *. 


The late Judge Learned Hand told the American Law 
Institute that resisting arrest is more consonant with 
anarchy than with liberty. See United States v. Heliczer, 
373 F.2d 241, 246 n.3 (2nd Cir.), cert. denied, 388 U.S. 
917 (1967). 


5 See Warner, The Uniform Arrest Act, 28 VA. L. REV. 315, 345 
(1942). A number of states have enacted legislation modeled after 
Section 5 of the Uniform Arrest Act. CAL. PENAL CODE § 834 
(a) (Supp. 1967) ; DEL. CODE ANN. tit. 11, §1905 (1953); ILL. 
STAT. ANN. ch. 38, § 7-7 (1964) ; N.H. REV. STAT. ANN. § 594:5 
(1955) ; R.I. GEN. LAWS ANN. § 12-7-10 (1956). 
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(2) The modern rule that a person may not use force 
to resist an unlawful arrest is required by sound public 
policy: 

* * * (A)n appropriate accommodation of society’s 
interests in securing the right of individual liberty, 
maintenance of law enforcement, and prevention of 
death or serious injury not only of the participants in 
an arrest fracas but of innocent third persons, pre- 
cludes tolerance of any formulation which validates 
an arrestee’s resistance of a police officer with force 
merely because the arrest is ultimately adjudged to 
have been illegal. Force begets force, and escalation 
into bloodshed is a frequent probability. The right or 
wrong of an arrest is often a matter of close debate 
as to which even lawyers and judges may differ. In 
this era of constantly expanding legal protections of 
the rights of the accused in criminal proceedings, one 
deeming himself illegally arrested can reasonably be 
asked to submit peaceably to arrest by a police officer, 
and to take recourse in his legal remedies for regain- 
ing his liberty dnd defending the ensuing prosecution 
against him. At the same time, police officers at- 
tempting in good faith, although mistakenly, to per- 
form their duties in effecting an arrest should be re- 
lieved of the threat of physical harm at the hands of 
the arrestee. 


e * * 


The concept of self-help is in decline. It is anti- 
social in an urbanized society. It is potentially dan- 
gerous to all involved. It is no longer necessary be- 
cause of the legal remedies available. State v. Koonce, 
ie N.J. Super. 169, 183-84, 214 A.2d 428, 435-436 

1965). 


Today, there is no valid reason for a rule allowing the 
use of force to resist an unlawful arrest: 


(a) Today, one arrested and accused of a crime is 
taken immediately, after being processed by the police, be- 
fore a commissioner or judge. FED. R. CRIM. P. 5(a). 
The person arrested is assured of a hearing with the ad- 
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vice of counsel to determine the lawfulness of the arrest. 
FED. R. CRIM. P. 5(b) and (c). And the person ar- 
rested is entitled under the Bail Reform Act of 1966 to be 
released either on his own personal recognizance or sub- 
ject to certain conditions to assure his court appearance. 
18 U.S.C. § 3146.° 

Today, a person arrested need not fear the hardships 
that one might have endured during early English times 
when most arrests were made by private citizens. Then, 
long imprisonment could follow an illegal arrest because 
“bail for felonies was usually unattainable, and . . . years 
might pass before the royal judges arrived for a jail de- 
livery. Further, conditions in the English jails were then 
such that a prisoner had an excellent chance of dying of 
disease [or physical torture] before trial.” Warner, The 
Uniform Arrest Act, 28 VA. L. REV. 315, 330 (1942). 
Self-help was essential for the individual in days of yore 
because the processes of law were inadequate to protect 
him. Today, of course, this is no longer true, and the fate 
of one arrested is usually no more than a few hours of 
uneventful detention. 

(b) Today, because of modern firearms and other dan- 
gerous weapons, the possibility of serious injury to both 
the arresting officer and the resister is great. “Today, 
every peace officer is armed with a pistol and has orders 
not to desist from making an arrest though there is force- 
ful resistance.” Warner, supra, 28 VA. L. REV. at 330. 
Accordingly, the resister will most likely not succeed in his 
attempt to escape and may suffer serious injury as a re- 
sult. Successful resistance is usually only possible by 
shooting the officer or inflicting serious bodily harm on 
him, Usually, the result of an individual forcibly resist- 
ing arrest will be his failure to escape arrest and injuries 
to both him and the police officer. 


* Moreover, the person arrested may vindicate himself civilly in a 
suit under the Civil Rights Act of 1871 (42 U.S.C. § 1983). E.g., 
Monroe v. Pape, 365 U.S. 167 (1961); Basista v. Weir, 340 F.2d 
74 (3d Cir. 1965). 
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(ce) To permit the individual to forcibly resist an arrest 
on the basis of his judgment as to its legality is to encour- 
age him to act in folly. The individual is in no position 
to make an intelligent decision as to the legality of the 
arrest for “he cannot know what informaton, correct or 
incorrect, the officers may be acting upon.” United States 
v. Di Re, 332 U.S. 581, 594 (1947). In those rare in- 
stances where resistance is actually being offered in the 
belief that the arrest is illegal, the resister is invariably 
only acting on the belief that he is innocent of the crime. 
But it is the difficult question of probable cause, not inno- 
cence or guilt, which determines the legality of an arrest. 
As one trial judge remarked in a recent case from this 
jurisdiction: 

*** (T)he idea that every time a person is arrested, 
he can determine in his own mind whether there was 
probable cause for his arrest, a matter that the courts 
in this country, including the Supreme Court, spend 
months and months and months arguing about in 
given cases ... and use all force necessary to resist 
the arrest is... perfectly absurd, and I don’t believe 
it is the law.’ 


(d) Society’s interest in protecting the entire commu- 
nity from the threat of physical harm also demands that 
an individual peacefully submit to an arrest, regardless of 
its legality. It is the street altercation between the police 
officer who is attempting to perform his duties and the 
individual who forcibly resists that, in our urban society, 
has increasingly become the springboard to general riot- 
ing. The Report of the National Advisory Commission on 
Civil Disorders is sprinkled with examples of riots being 
ignited by individuals forcibly resisting arrest and as- 
saulting police officers. See Report of the National Advis- 
ory Commission on Civil Disorders, Ch. 1 (“Profiles of 
Disorder’), 1968. “The former rule [of allowing forcible 
resistance to illegal arrests] . . . [has] led to riots and 
violence by fostering a belief on the part of many people 


7 Hart, J. in Montgomery v. United States, supra. 
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' that they were the sole judges as to whether their arrest 
' was or was not proper.” People v. Burns, 18 Cal. Rptr. 
921, 922 (Super. Ct. App. Dept. 1962). 

' In sum, we strongly submit that no good reason exists 
' today for allowing forcible resistance to an illegal arrest. 
_ A clear and desirable trend is developing. It holds that 
the legality of an arrest—which is often a close question 
| —should be decided by a court of law without the pre- 
' liminary trial by battle in the streets. We urge this 
- Court to act accordingly and hold that appellant had no 
' legal right to forcibly resist arrest, even if he considered 
himself totally blameless, and even if that arrest was sub- 
- sequently held to be invalid. Thereby, the trial court’s 
| deciding that appellant’s arrest was legal, even if errone- 
ous, would be harmless, 


Il. The trial court did not err in denying appellant’s mo- 
tion for a mistrial during Officer Bandanni’s testimony 
since the testimony in question, notwithstanding that 
it suggested appellant’s involvement in a prior arrest, 
was properly admissible. 


(Tr. 7, Aft. Tr. 15, 16, 25, 51) 


The arresting officer, explaining the circumstances of 
the assault on himself, testified, in part, as follows 
(Tx. 7)s 


... and I said, under those circumstances, I said, you 
are under arrest, and he said, I’m not under arrest, 
and I said, what do you mean, and he said, “The last 
time I was arrested it took six policemen to take me 
in.” And I said, “Well, you are under arrest.” 


Appellant’s motion for a mistrial was denied (Tr. 7). 
Appellant contends (Br. 3) that it was error not to com- 
pletely eradicate this suggestion of involvement in an- 
other offense. This contention is without merit. 

It is a principle of great durability that evidence of 
another offense, albeit to some extent prejudicial, is ad- 
missible for some substantial legitimate purpose such as 
proving intent. Drew v. United States, 118 U.S. App. 
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D.C. 11, 331 F.2d 85 (1964) ; Bracey v. United States, 79 
U.S. App. D.C. 28, 142 F.2d 85, cert. denied, 322 U.S. 762 
(1944) ; Witters v. United States, 70 U.S. App. D.C. 316, 
106 F.2d 887 (1989); United States v. D’Antonio, 362 
F.2d 151 (7th Cir. 1966), cert. denied, 385 U.S. 900 
(1966). Bandanni’s testimony proved that appellant real- 
ized he was being arrested by police officers and intended 
to resist. This evidence of criminal intent, an essential 
element of the crime charged, was properly admissible. 
Appellant, in his defense, claimed that he was never know- 
ingly placed under arrest but was merely avoiding “mad 
man” Bandanni’s unprovoked attack (Aft. Tr. 15, 16). 
In view of these opposing contentions, the disputed testi- 
mony was particularly relevant and was thus properly 
received. 

Also, assuming that appellant knew he was being ar- 
rested, Bandanni’s testimony tended to show that his re- 
sistance was not motivated by a belief of innocence in the 
crime for which he was being arrested, but was rather 
motivated by a dislike of police, and a readiness to chal- 
lenge them when the opportunity arose. On this rationale, 
also, the evidence was properly admissible. Drew v. 
United States, supra; cf., Hodge v. United States, 75 US. 
App. D.C. 332, 126 F.2d 849 (1942). 

A trial court has broad discretion in allowing evidence 
of defendant’s intent or motive to be received. Glasser v. 
United States, 315 US. 60 (1942); Smith v. United 
States, 385 F.2d 252 (8th Cir. 1967). We do not think 
that a showing of abuse of that discretion has been made 
here. 

We note also that statements contemporaneous with an 
offense often flesh it out, providing meaning and perspec- 
tive, and as such are often received under a res gestae ra- 
tionale. Rogers v. United States, 334 F.2d 83 (5th Cir. 
1964) ; cert. denied, 380 U.S. 915. A consideration of 
events immediately preceding a given crime often place 
the act itself in a truer context. See Copeland v. United 
States, 80 U.S. App. D.C. 308, 152 F.2d 769, cert. denied, 
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328 U.S. 841 (1946). Particularly is this so when the 


' words are from the mouth of appellant himself. 


Appellant’s cases are readily distinguishable. Mostly, 
they deal with evidence of prior convictions which is more 


' prejudicial than evidence of a mere arrest. The evidence 
' they hold improper was not elicited contemporaneously 


with the crime charged, nor was it the product of defend- 
ant’s own spontaneous words, which are the best evidence 


' of his intent and motivation. Moreover, none of appel- 


lant’s cases fall into the classes of well recognized excep- 


- tions outlined above. In sum, we submit that none of 
' these cases requires this Court to decline to hold Officer 
' Bandanni’s testimony proper in accordance with the com- 


pelling authority presented above. 


III. Appellant’s contention that the trial court committed 
reversible error in excusing the jurors to return to 
their homes prior to verdict without adequately cau- 
tioning them to avoid conversation or news media 
accounts concerning the trial is without merit. 


(Tr. 46) 


A. Appellant contends that the court erred in withhold- 
ing from the jury the “customary admonition” (Br. 18) 
concerning outside influences before excusing them for one 
evening to return to their homes. This point was never 
raised below at any time. Consequently, absent a show- 
ing of plain error affecting substantial rights, appellant’s 
claim should not be considered by this Court. F. R. Crim. 
P. 52(b) ; Kelly v. United States, 124 U.S. App. D.C. 44, 
361 F.2d 61 (1966). As appellant has made no showing 


8 The court, of course, attempted to minimize this minute amount 
of prejudice with a limiting instruction (Aft. Tr. 51). This instruc- 
tion was adequate. Moreover, since counsel below failed to request 
such a charge (Aft. Tr. 25) it was not required. McCall v. United 
States, 89 U.S. App. D.C. 158, 191 F.2d 470 (1951). The court’s 
failure to give a limiting instruction earlier has been assailed on 
appeal (Br. 4), but was never requested below. Since an ade- 
quate instruction was in fact given we do not believe that this 
failure, even if improper, is of a magnitude to compel reversal. 
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or suggestion of any prejudice resulting to himself, we 
submit that plain error is not to be found on this record. 

Appellant should also be precluded from addressing this 
argument to this forum because he has not seen fit to in- 
clude in the record before this Court a portion of the pro- 
ceedings below which could bear significantly on the point 
he raises. The jury was sworn and voir dire held on the 
afternoon of March 25, 1968. The trial was then respited 
until the morning of March 26th, when the first witness 
was heard. The experienced trial judge might logically 
have admonished the jury along the line in question on 
March 25th before excusing them for the first time. Had 
he done so, that admonition would have been sufficient, 
particularly in view of the brevity of the trial. Finley v. 
United States, 271 F.2d 777 (5th Cir. 1959), cert. denied, 
362 U.S. 979 (1960). 

However, appellant has not chosen to make the proceed- 
ings of March 25th part of the record. The adequacy of 
the record is the sole responsibility of appellant. He 
must present this Court with a record sufficient to permit 
a positive showing of error. T.V.T. Corp. v. Basiliko, 103 
U.S. App. D.C. 181, 257 F.2d 185 (1958). This, we sub- 
mit, appellant has failed to do. His failure precludes re- 
versal, which cannot be built on mere speculation. 

B. The trial below began on March 25, 1968, late in the 
month, when jurors are generally experienced and have 
already heard most of the “customary” general remarks 
addressed to the jury by a court. Testimony was first 
heard by this jury on March 26th at about 10:00 am. At 
12:30 a.m. the court addressed the jury as follows (Tr. 
46): 


We will take a recess at this time. You may be 
excused ladies and gentlemen. Do not discuss the 
case amongst yourselves or with anyone else. 


The court reconvened at 1:55 p.m., and the jury retired 
to deliberate at 3:18 p.m. The jury was apparently ex- 
cused informally sometime later that afternoon. They 
returned to continue deliberation and deliver their verdict 
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the next morning. On the facts of this case, we submit 
that the above cautionary instruction, clear and concise, 
delivered a few hours before a single night’s separation, 
was not so inadequate as to compel reversal. 

Finally, reversal would be inappropriate since appellant 
has made no showing, or even intimation, of actual preju- 
dice. Brown v. United States, 69 U.S. App. D.C. 96, 99 
F.2d 181 (1938).° Jurors are presumed to behave fairly 
and conscientiously. Baker v. Hudspeth, 129 F.2d 779 
(10th Cir.), cert. denied, 317 U.S. 681 (1942); Welch v. 
United States, 371 F.2d 287 (10th Cir. 1966). Appellant 
has proffered no reason why that presumption should be 
questioned here. 


CONCLUSION 


WHEREFORE, appellee respectfully requests that the 
judgment of the District Court should be affirmed. 


DAvip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HARVEY S. PRICE, 
Assistant United States Attorneys. 


® Appellant’s cases from this jurisdiction suggest that a proper 
cautionary instruction is required of the trial court, but that re- 
versal is inappropriate absent at least a strong possibility of actual 
prejudice. In Coppedge v. United States, 106 U.S. App. D.C. 275, 
272 F.2d 504 (1959), the record showed that several jurors had 
read highly prejudicial newspaper articles about the trial. In 
Schoeneman V. United States, 115 U.S. App. D.C. 110, 317 F.2d 178 
(1963), a prejudicial newspaper article appeared in the local press 
during the trial and the trial court refused to interrogate jurors 
to see if any had read it. Carter v. United States, 102 U.S. App. 
D.C. 227, 252 F.2d 608 (1957), readily distinguishable, was reversed 
for many errors. It involved a murder conviction for which the 
death sentence had been imposed. Unlike the single night recess 
involved in the case at bar, Carter had to deal with two recesses 
of six days each. 
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